COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF TELECOMMUNICATIONS AND ENERGY

)
Petition of Franklin W. Olin College of Engineering ) D.T.E. 01-95

)

OPPOSITION OF THE WELLESLEY MUNICIPAL LIGHT PLANT TO
BOSTON EDISON COMPANY’SMOTION FOR AN EXPEDITED ORDER
TO MAINTAIN THE STATUSQUO ANTE
Weledey Municipd Light Plant (*“WMLP") submits this memorandum in response to the Reply
of Boston Edison Company, d/b/a NSTAR Electric (*Boston Edison™), to Franklin W. Olin College of
Enginearing’s (“Olin College’) and Welledey Municipd Light Plant’s (“WMLP’) Oppostionsto an

Expedited Order to Maintain Status Quo Ante. WMLP respectfully requests that the Department of

Teecommunications and Energy (“ Department”) strike Boston Edison’s Reply and deny the motion for
the reasons stated in WMLP' s Opposition.

l. TheFiling of Boston Edison’s Reply is Not Permitted Under the Department’s
Regulations.

WMLP respectfully requests that the Department strike Boston Edison’s Reply (“Reply”) from
the record because the filing of Boston Edison’s Reply does not comply with the Department’ s motion
procedure established by 220 CMR 8§ 1.04(5)(c). That regulation States:

(c) Mation Prior to Hearing. A motion shdl be in writing and may be filed prior to hearing by

any party or by aperson whose petition filed pursuant to 220 CMR 1.03(1) is pending. Any

party may file awritten answer to such mation within five days of such filing.
220 CMR § 1.04(5)(c). This procedure provides no right or even an opportunity for the moving party

to submit areply to an answer to amotion. Accordingly, Boston Edison’sfiling of its Reply isimproper
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and should not be consdered by the Department. Given thisimportant fact, Boston Edison should have
to remburse WMLP for its costs in responding to Boston Edison’s so-caled Reply. In the event the
Department does consider Boston Edison’s Reply, WMLP responds as follows.

. The Arguments Raised by Boston Edison in 1ts Reply Do Not Justify the Relief
Requested in its M otion.

A. Boston Edison Seeks to Change the Status Quo.

Contrary to its assertion, it is Boston Edison through its motion that seeks to change the status
quo, not preserveit. Boston Edison requests an Order from the Department requiring, inter alia, Olin
College to accept service from Boston Edison. See Boston Edison Reply, a 3. Boson Edison cannot
justify the relief sought on the pretext of preserving the status quo from a factua standpoint because
Boston Edison never has served the buildings in question as set forth in Olin College’'s November 9,
2001 Petition to the Department (“Petition”) or that particular geographicd area. In fact, Olin College
purchased the property in question from Babson College and it has been WMLP and not Boston
Edison that aways has served Babson College and this area of Needham.

Nonethdless, Boston Edison ingnuates that it has an absolute right to serve Olin College
becauseit is “undisputed that Olin is a customer located in Needham.” However, Boston Edison’ s right
to provide eectric service to Olin College has yet to be decided. That isthe centrd issue of Olin
College s pending Petition. And in fact, it is Boston Edison that istrying to impermissibly impinge and
intrude upon WMLP s service territory. For these reasons, Boston Edison cannot support its request
to return to the “legd” status quo. Rather, the status quo here isfor WMLP to continue to provide

electric service through Babson College until Olin College' s Ptition is resolved.
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Boston Edison’s unfounded fear that WMLP ether isingdling or planning to ingtal permanent
facilitiesto serve Olin College has absolutely no bearing on the issues presented in itsmotion. Boston
Edison has not dleged, nor can it, that Olin College has removed any of Boston Edison’sfadilitiesin
order to support its request to return to the status quo. Indeed, no such Boston Edison facilities exist.
Further, WMLP deniesthat it has ingtdled any such equipment for the permanent provison of service,
but in any event, WMLP vows and has vowed from the outset to abide by the Order of the Department
in this docket. WMLP has set forth this fact in such letters as: Rubin and Rudman’s November 29,
2001 |etter to Ms. Mary Cottrel, Secretary of the Department; Mr. Richard F. Joyce's, Director of
WMLP |etter to Mr. Lawrence W. Milas, President, F. W. Olin Foundation, (See WMLP Response to
BE-2.2.1 Exhibit 2); and Mr. Dondd H. Newdl’s, WMLF s Supervisory Electrical Engineer, August
27, 2001 letter to Mr. Stephen P. Hannabury, Vice President for Administration and Finance, Franklin
W. Olin College of Enginesring. 1d. See dso WMLP sresponse to BE-2-26. If anything, the fact that
Olin College hasindicated that “whatever risk it istaking...isitsown” (see Boston Edison’s Reply, at 4)
only goesto show that Olin College has every intention of abiding by the Department’s Order. Based
on thesefects, it is clear that the status quo is to permit WMLP and Olin College to continue with the
current arrangement. Boston Edison, therefore, advances no valid reason to grant its request for
injunctive relief.

B. A Ruling on the Service Tarritory 1ssue Is Premature.

Boston Edison effectively asks the Department to make aruling on whether Olin Collegefdls
within Boston Edison’s exclusive territory. Thisisthe very issue that will be decided in Olin College' s
petition and there is absolutely no reason for the Department to make this determination now. Boston
Edison’s motion cannot be trested as a motion for summary judgment pursuant to 220 CMR 8§ 1.06(e).
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First, Boston Edison fails to meet the prerequisites established by 220 CMR 8 1.06(e) because Boston

Edison’s motion does not set forth in detail such supporting facts as would be admissible in evidence.
Second, Boston Edison fails to meet the standard for granting summary judgment. Summary

judgment may be granted by an adminidrative agency where the pleadings and filings conclusively show

that the abbsence of a hearing could not affect the decision. Massachusetts Outdoor Advertisng Coundl

V. Outdoor Advertising Bd., 9 Mass. App. Ct.775, 785-786 (1980); see ds0 Hess & Clark Div. of

Rhodia, Inc. v. Food & Drug Admin., 495 F.2d 975, 985 (1974). In determining whether to grant a

moation for summary judgment, the Department will review the initid pleadings, pre-filed testimony,
responses to discovery, and the memoranda of the parties. IMR Telecom, D.P.U. 89-212, at 12
(1990). The Department has stated that summary judgment is gppropriate if areview of the materids on
file shows that there is no genuine issue of materid fact and the moving party is entitled to judgment asa

matter of law. Cambridge Electric Light Company/MIT, D.P.U. 94-101/95-36 (1995), dting Re

Altresco Lynn, Inc. /Commonwedlth Electric Company, D.P.U. 91-142/91-153, at 10 (1991).

Clearly, Boston Edison does not come close to satisfying this standard because discovery has
not been completed and severd issues of materid fact fill arein dispute. Boston Edison, in footnotes 1,
2, and 3inits January 31, 2002 Mation (“Mation”) and in footnote 6 in its Reply, raises a number of
issues of materid fact. These are just some of the examples of the materid factsthat are in disoute.
Further, Boston Edison even concedes that it does not have sufficient information or proof that Babson
College has somehow violated G.L. c. 164, 8 1B(a) by virtue of itsrole in this matter. Boston Edison’s
Reply, a 10 n.7. Indeed, Boston Edison hasindicated that it intends to conduct additiond discovery on
thisissue. Seeid. Infact, as WMLP s Opposition is being drafted, Boston Edison il isissuing
discovery requests. Therefore, Boston Edison must believe that important facts are fill in dispute or it
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would not have burdened the parties with additiond discovery. WMLP dso intendsto issue additional
discovery requests that will go to the very service territory issues that are crucid in determining the
outcome of this case. Moreover, Boston Edison has only now filed a motion to join Babson College as
apaty inthisproceeding. Plainly, this caseisnot ripe for summary judgment nor does Boston Edison
seemto believeitis.

Furthermore, Boston Edison has not demonstrated thet it has an exclusve right to serve Olin

College. Infact, the Department’ s recent Order in Massachusetts Elec. Co. (“MECQo”), D.T.E. 98-122

(2002) confirms that Olin College can choose its eectricity provider. MECo stands for the proposition
that municipa boundaries are not determinative in resolving service territory disputes. See

Massachusetts Elec. Co., supra, a 7. Infact, the Department in its recent MECo Order was not

persuaded by arguments smilar to those made by Boston Edison in its Motion that municipa boundaries
definitively establish service territories. In addition, the Department in M ECo made aruling completdy
opposite to Boston Edison’s position set forth in its Motion that the Department precedent in Ecologica
Fibers, D.P.U. 95-171 (1985) and Boston Edison, EC 95-6 isno longer relevant in aborder customer
proceeding, such as the one in which WMLP, Olin College and Boston Edison are currently involved.
Rather than support Boston Edison’s position, the recent MECo Order undermines its reasoning behind
its Motion. Boston Edison has not offered one shred of proof that Olin College engaged in any credtive
conveyancing in order to manipulate boundary lines or service territories. Indeed, it does not matter that
amgority of Olin campus property islocated in Needham. The facts show that: (1) Boston Edison
never has provided service to the Olin College site, which is at issue before the Department as provided
in Olin College's Petition; (2) WMLP has served portions of Needham in the past, and of particular

importance, (3) the property on which the Olin campus is located had been part of the Babson campus,
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which WMLP aways has served. Olin College purchased 100% of its property for which it is seeking
to serve pursuant to its Petition from Babson College. See Olin College' s Response to BE-1-3;
WMLP Response to BE-2-3; WMLP response to BE-2-2, Exhibit 2, Mr. Joyce' s June 21, 1999 |etter
to Mr. Milas. Infact, as sat forth in thisletter WMLP s sarvice is closer to the Olin buildings and
facilities before the Department than to Boston Edison’s service. Had or if Babson College expanded
its own campus on the Olin College site, there would be no question that WMLP would have had a
right to serve that area* Olin College, therefore, did not need to engage in any crestive conveyancing to
circumvent any service territory boundaries snce its property never was in Boston Edison’s exclusive
territory.> Further, WMLP s capable of serving Olin College from points within Welledey, which it will
do. Evenif it could not, and it can, MECo confirmsthat WMLP could extend its lines into Needham
upon gpprova of the Department pursuant to G.L. c. 164, 8§ 47. Seeid. at 10. Accordingly, Boston
Edison’s exdusve territory clams must fall if the Department were to make aruling on thisissue a this
time. WMLP submits, however, that aruling at thistimeis premature.

C. Boston Edison Confuses the Department’ s Jurisdiction to Resolve Service Territory
Disputes with its Authority to Grant Equitable Remedies.

Boston Edison’s argument regarding the Department’ s authority to grant the requested reief is
misplaced. WMLP has not asserted that the Department lacks jurisdiction to resolve the service
territory disoute. Rather, WMLP maintains that the Department lacks authority to grant Boston
Edison’srelief requested in its motion, which goes far beyond the resolution of thisissue. Boston

Edison’ s motion requests an interim Order directing WMLP and Olin College to cease and desist

Lo anything, this fact alone should entitle Olin College and WML P to afinding of summary judgment that Olin

College fallswithin WMLP s service territory.
2 The extensive March 7, 2000 Collaborative Agreement between Olin College and Babson College shows that their
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certain activities and to require Olin College to accept dectric service from Boston Edison while Olin
College s petition is pending. Boston Edison’srequest for relief is tantamount to arequest for an

injunction, which the Department has no power to grant. See, eg., Holyoke Gas & Elec. Dept.,

D.P.U. 90-279, a 5 (1990). Once the Department issues an Order on Olin College s petition, and if
the partiesfail to comply with that Order on their own, then the Department can seek compliance with
its Order pursuant to G.L. c. 164, § 79. The Department, however, has not issued afinad Order and
thus, Boston Edison’ s request for reief is premature, presumes the outcome of this case, and is
tantamount to arequest for the Department to grant equitable relief, which the Department has no
power to grant.

D. Boston Edison |mproperly Raises Issues Concerning Babson College in its Reply

Boston Edison’s arguments concerning Babson College' srole still do not change the fact that
Boston Edison is not entitled to its request for relief in its Motion. Indeed, the fact that Boston Edison
clamsthat Babson College somehow violates G.L. ¢. 164 underscores that Boston Edison has acted
impulsvely by requesting relief from the Department & this juncture.  Boston Edison admits thet it
intends to pursue additiona discovery, which shows that Boston Edison’s Motion is premature. See
Boston Edison’s Reply, a 10 n.7. Moreover, this“resd€e’ issue should not be resolved in Boston
Edison’s Motion but rather should be addressed, if at dl, in the norma course of the proceeding.
Furthermore, Babson College has had no opportunity to respond to Boston Edison’s claims, and nor
are they even relevant to whether Boston Edison is entitled to interim relief. WMLP hasfiled a separate
response to Boston Edison’s Motion to join Babson College as a party in this proceeding.

CONCLUSION

arrangement was not to manipulate electric serviceterritories.
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For the foregoing reasons, the Welledey Municipa Light Plant respectfully requests that the
Department strike Boston Edison’s Reply and deny its Motion for an Expedited Order to Maintain the
Status Quo.

Respectfully submitted,
WELLESLEY MUNICIPAL LIGHT PLANT

By its atorneys,

Kenneth M. Barna, Esq.
KarlaJ. Doukas, Esg.
Rubin and Rudman LLP
50 Rowes Wharf
Boston, MA 02110
(617) 330-7000

(617) 439-9556 — fax

Dated:
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